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The Centers for Medicare and Medicaid Services (CMS) recently adopted a final rule that revises 
the requirements for the use of binding arbitration agreements in skilled nursing facilities (“long-
term care (LTC) facilities”).  As proposed, the final rule repeals the prohibition on LTC facilities 
entering into pre-dispute agreements for binding arbitration with residents. As explained below, 
the final rule does prescribe minimum requirements that LTC facilities must meet when seeking 
to enter into either pre-dispute or post-dispute agreements for binding arbitration with residents.  
The final rule is effective as of September 16, 2019.  
 
It is important to highlight that the use of agreements for binding arbitration by LTC facilities is 
voluntary and that the requirements for the use of such agreements only apply to facilities that 
elect to ask a resident or resident representative to enter into an agreement for binding arbitration.  
Thus, for facilities that do not currently use, and do not intend to use, arbitration agreements with 
residents, the final rule does not affect the facility’s current operation.   
 

I. Background 
 
Prior to 2016, the CMS conditions of participation for LTC facilities were silent on the use of 
arbitration agreements.  In 2016, CMS adopted a final rule that made significant revisions to the 
conditions of participation for LTC facilities.  As part of the of the comment period for the final 
rule, CMS considered the advantages and disadvantages of the use of arbitration in LTC facilities, 
particularly in light of the significant increase in use of arbitration agreements with residents. 
 
The 2016 final rule prohibited LTC facilities from entering into pre-dispute binding arbitration 
agreements with any resident, or resident representative, or requiring that a resident sign a binding 
arbitration agreement as a condition of admission to the facility. The 2016 final rule, however, did 
not prohibit facilities from entering into an agreement for binding arbitration with a resident, or 
resident representative, after a dispute between the facility and resident arises (“post-dispute”). 
 
Immediately following the adoption of the 2016 final rule, the nursing home industry filed a 
complaint in the United States District Court for the Northern District of Mississippi seeking a 
preliminary and permanent order enjoining agency enforcement of the prohibition on pre-dispute 
arbitration agreements regulation. The District Court granted the preliminary injunction, which 
precluded CMS from enforcing the prohibition on pre-dispute agreements for binding arbitration. 
American Health Care Association v. Burwell 2016 WL 6585295 (November 7, 2016).  On 
December 9, 2016, CMS issued a nation-wide instruction to State Survey Agency Directors, 
directing them not to enforce the 2016 final rule’s prohibition of pre-dispute arbitration provisions.   
 
In 2017, CMS issued a proposed rule amending the arbitration provision contained in the 2016 
final rule.  The proposed rule eliminated the provisions of the 2016 rule prohibiting LTC facilities 
from entering into pre-dispute agreements for binding arbitration and removed the provision 
precluding facilities from requiring residents to sign arbitration agreements as a condition of 
admission. The proposed rule did, however, prescribe minimum requirements that the facility must 
meet when seeking to enter into either pre-dispute or post-dispute agreements for binding 
arbitration with residents. 
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II. Summary of Final Rule 

 
The final rule reverses CMS’ position which prohibited pre-dispute agreements for binding 
arbitration for LTC facilities.  Specifically, the final rule removes: 

• The requirement at §483.70(n)(1) precluding facilities from entering into pre-dispute 
agreements for binding arbitration with any resident or resident’s representative; and 

• The provisions of the 2016 final rule at §483.70(n)(2)(ii) establishing the minimum 
requirements facilities must meet for post-dispute agreements for binding arbitration.  

 
As a result, the conditions of participation for LTC facilities now allow for the use of both pre-
dispute and post-dispute agreements for binding arbitration with residents, which reflects current 
practice.  However, as proposed, the final rule adopts minimum requirements LTC facilities must 
meet when seeking to use either pre-dispute or post-dispute agreements for binding arbitration 
with residents. 
 
Notably, the final rule does not remove the provision at §483.70(n)(2)(iii) which bans facilities 
from requiring that residents sign arbitration agreements as a condition of admission to a facility.  
Thus, LTC facilities that use agreements for binding arbitration are prohibited from requiring any 
resident or his or her representative to sign an agreement for binding arbitration as a condition of 
admission to, or right to continue to receive care at, the facility.  Further, the facility must explicitly 
inform the resident or his or her representative that signing the agreement which includes binding 
arbitration is not a condition of admission and ensure that this language is in the agreement.   
 
In addition, the final rule requires that, for either pre-dispute or post-dispute agreements for 
binding arbitration, LTC facilities must meet the following requirements: 

• The agreement must expressly state that neither the resident nor his or her representative is 
required to sign an agreement for binding arbitration as a condition of admission to, or as 
a requirement to continue to receive care at, the facility 

• The agreement must be explained to the resident and his or her representative in a form 
and manner that he or she understands, including in a language the resident and his or her 
representative understands; 

• The resident or his or her representative acknowledges that he or she understands the 
agreement; 

• The agreement provides for the selection of a neutral arbitrator agreed upon by both parties; 
• The agreement provides for the selection of a venue that is convenient to both parties;  
• The agreement must expressly grant the resident or his or her representative the right to 

rescind the agreement within 30 calendar days of signing it; 
• The agreement may not contain any language that prohibits or discourages the resident or 

anyone else from communicating with federal, state, or local officials, including federal 
and state surveyors, other federal or state health department employees, and representatives 
of the Office of the State Long-Term Care Ombudsman; and 

• Where a facility and resident resolve a dispute through arbitration, a copy of the signed 
agreement for binding arbitration and the arbitrator's final decision must be retained by the 
facility for 5 years and be available for inspection upon request by CMS or its designee. 
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The final rule also does not adopt two requirements that were contained in the proposed rule.  The 
final rule does not require facilities to: 

• Post notices regarding the use of arbitration agreements in an area that is visible to residents 
and visitors; and 

• Ensure that the agreement for arbitration is in plain language.  
 

III. Impact of Final Rule in New York 
 
Historically, New York courts have disfavored the use of agreements for binding arbitration 
between nursing homes and residents.  In 2012, the United States Supreme Court held that States 
could not invalidate pre-dispute agreements for binding arbitration relating to personal injury and 
wrongful death claims against nursing homes on the grounds such agreements violated public 
policy. Marmet Health Care Center, Inc., et al v. Clayton Brown et al., 565 U. S. 530 (2012).  
Following this decision, New York courts, nevertheless, continued to express concern with the use 
of agreements for binding arbitration with residents, invalidating arbitration agreements on 
grounds that the agreement is unconscionable and cannot be enforced, or that resident did not have 
capacity when agreement was made, rather than on public policy grounds. 
 
While the CMS final rule is limited to skilled nursing and nursing facilities (LTC facilities), the 
change to CMS policy and recent Supreme Court decisions highlight the overall pro-arbitration 
policy of the Federal Arbitration Act (“FAA”) (see Marmet Health Care Center; Kindred Nursing 
Centers, L.P. v. Clark, 581 US (2017)) and the limited ability of states and federal agencies to 
prohibit arbitration agreements in contradiction to the FAA.  In responding to comments regarding 
the proposed rule, however, CMS notes that the rule is not designed to supersede or interfere with 
state contract and consumer protection laws. The CMS response further states that the rule is not 
designed to preempt state laws “except to the extent any such laws are in conflict with this 
regulation” and that the rule should not “negatively impact any challenge to an arbitration 
agreement in state court”. Arguably, while a state would appear to have latitude to add additional 
consumer protections, a state law which prohibits arbitration clauses would be in conflict with the 
regulation and would therefore be preempted by the CMS rule.  Moreover, the court decisions 
indicate that absent a contrary congressional requirement that the FAA is not applicable for a 
certain industry or setting, state laws and rules will be constrained in efforts to completely prohibit 
the use of arbitration agreements.  
 
In New York, the State has denied the use of arbitration agreements in other types of long-term 
care settings that are not subject to the CMS conditions of participation, but are subject to oversight 
by State agencies.  While New York’s policy of prohibiting the use of arbitration agreements in 
other types of long-term care settings is not impacted by this final rule, such policy remains subject 
to the FAA and, as a result, recent case law and CMS’ position on the use of arbitration in LTC 
facilities provides a strong basis to challenge New York’s long-held policy.  
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